In an ironic twist of fate, some of the intellectual descendants of those who argued most strenuously for the expansion of civil liberties now believe that public discourse is in a state of devastating anarchy. 4 In essence, these critics wish to reclaim for the state a little of the authority Tombstone's elites used against the marginal members of their society. Whereas Tombstone's elites attempted to regulate offensiveness on behalf of their own interests, however, left-liberal critics wish to regulate offensive speech that harms "outsider" groups such as women and minorities. Are such regulations justifiable in a liberal democracy? If so, can the particular liberal democracy we inhabit, the United States, restrict offensive speech without ultimately causing more harm than good?
In his new book, Fighting Words, Kent Greenawalt explores the first of these issues, but unfortunately leaves the second question unanswered. Still, Fighting Words has much to recommend it: Greenawalt has provided a useful, well-written, and concise synthesis of the current law and scholarship in the United States and Canada on the question of the proper limits of protected speech in a democratic society. 5 Perhaps because of its origin as four separate lectures, 6 however, the book lacks a clear and sustained argument that thoroughly addresses the concerns of the skeptical reader. This flaw lessens the value experts might derive from Greenawalt's book.
II
The outer bounds of protected speech are defined, Greenawalt notes, by "the kinds of speech mainly engaged in by extreme dissenters and outsiders" (p. l)-that is, the kinds of speech most likely to offend others. Focusing on four types of offensive expression-flag burning, hate speech, workplace because the law did not afford protection.... When we undermine the general belief that the law will give protection against fighting words and profane and abusive language .. .. we take steps to return to the law of the jungle.") Indeed, studies show that modem urban populations are highly disturbed by society's inability to curb persistent, but relatively minor, offensive behavior and speech. harassment, and obscenity-Greenawalt asks whether democracy requires that such expression be placed inside or outside the bounds of protected speech (p. 47). Put another way, should the Earps be called in to protect the community from such speech? Or should the cowboys of free expression be allowed to roam the community, disrupting the social order?
The answers to these questions depend on how much one privileges the protection of individual liberties over the protection of community sensibilities. In the United States, Greenawalt argues, courts have unjustifiably undervalued the harm to communities that deeply offensive speech can cause (pp. 53, 58) 7 and thus have been overprotective of individual freedoms. In cases striking down laws punishing flag burning, 8 hate speech, 9 and pornography,' 0 the Supreme Court has developed broad conceptual categories that ignore the question of whether particular acts or remarks, in certain social contexts, cause great harm to particular groups (pp. 123, 137-49)." The Court has thus interpreted the First Amendment in such a way as to leave itself unable to perform more nuanced evaluations (p. 123).
The Supreme Court's tests instead emphasize only the right of individuals to engage in expression free from governmental interference. The Court first asks whether a restriction on speech primarily targets expression. If not, then all the government must show to justify its restriction is an important or "substantial" interest,1 2 a requirement it has never failed to meet (p. 32).
Conversely, a regulation targeted directly at speech must undergo strict scrutiny, a process that is almost always fatal to the regulation. 13 An exception to this rule exists for restrictions on low-value speech, which are subject to less scrutiny.
14 The Court has held, however, that a statute Fullilove) . The strict scrutiny test requires that the government show that a restriction on rights guaranteed by the Constitution is narrowly tailored to achieve a compelling government interest. TRIBE, supra note 10, § 12-3, at 798-99. Laurence Tribe has noted that only a few governmental actions have ever survived strict scrutiny, id. § 16-6, at 1451-52, the most infamous of which was the internment of Japanese-Americans in Korematsu v. United States, 323 U.S. 214 (1944) . For a more recent example of a law surviving strict scrutiny, see United States v. Paradise, 480 U.S. 149 (1987).
14. The strength of the scrutiny depends on the class of low-value speech at issue. Obscenity, for example, is presumed to be completely outside the protection of the First Amendment, see Miller v. California, 413 U.S. 15, 23-24 (1973) , while restrictions on commercial speech must constitute a restricting even low-value speech must undergo strict scrutiny if it makes distinctions based on content. 5 Nevertheless, the Court has failed to carve out intermediate categories for restrictions targeted at speech that causes harm to members of particular communities (p. 39). Thus, the Supreme Court does very little in the way of balancing group harms against the benefits of unrestricted speech.
In contrast to the U.S. Supreme Court's categorical imperatives against direct regulation of speech and content discrimination, Canada's governmental institutions have paid less attention to conceptual categories and more attention to weighing, on a case-by-case basis, the harms to individual freedoms against the benefits to communities. Like the First Amendment, Section 2 of the Canadian Charter of Rights and Freedoms protects freedom of expression, 6 with expression defined broadly as any "activity [that] conveys or attempts to convey a meaning."' 7 Section 1 of the Charter, however, subjects freedom of expression "to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.,' 8 The Canadian Supreme Court has used this escape hatch to uphold statutes forbidding hate speech in public' 9 and punishing the sale of obscene materials. 2 " In these cases, the Supreme Court held that such speech can cause "emotional damage of grave psychological and social consequence to members of the target group" (p. 66) and undermine the target group's equality. 2 
III
Greenawalt concludes that Canada has come much closer to achieving the appropriate balance between communal and individual rights than has the United States (pp. 151-52). It is difficult, however, to determine exactly how Greenawalt would have the U.S. Supreme Court conduct a Canadian-style weighing analysis. He is somewhat vague when it comes to describing the appropriate balance to be struck in free speech cases: "[A]n understanding," he writes, "that human character is social and that communities are vitally significant should definitely not lead to the abandonment of distinctions between public and private in determining rights" (p. 126). But, Greenawalt maintains, neither should the values important to particular communities-the preservation of a national symbol, the ability to work without being harassed, the freedom to partake equally in public discourse without fear of noxious insults, the ability to live in an environment free of literature that degrades one's class of human beings-be downplayed in order to safeguard individual rights (pp. 143-49) .
This argument, however, is unconvincing precisely because of its vagueness. Greenawalt never thoroughly examines the question of whether the United States could adopt the Canadian-style approach, even if it wanted to. Investing judges with the authority to make contextual, case-by-case decisions on the legitimacy of restrictions on speech may be much more compatible with Canadian political culture than with America's. Greenawalt himself (p. 123) and others have noted that, once the Court begins to weigh the benefits of speech against other possible competing goods, a host of values that are anathema to left-liberal critics may enter into the weighing process. 22 Greenawalt's recommendation, if adopted in the United States, might lead to active judicial bias against disfavored groups in place of mere blindness to their hurts.
To some extent, these difficulties are inherent in the entire project of regulating speech. Generalized psychological harms to a community, national or particular, are extremely difficult to evaluate objectively. Regulation of offensive speech depends on a consensus that certain utterances or acts are "expressions that are [not] RBV. 349, 367 (1995) . Indeed, the Court's history of considering the weight of traditional morality does not inspire confidence in its ability to protect subordinated groups through weighing. See, e.g., Employment Div. v. Smith, 494 U.S. 872 (1990) (upholding denial of unemployment benefits to employees dismissed for smoking peyote in religious ceremony); Bowers v. Hardwick, 478 U.S. 186 (1986) (upholding conviction of homosexual under sodomy law).
23. Kenneth Karst has argued that the enforcement of norms of "civic debate" tends to silence the speech of subordinated groups. See Karst, supra note 4, at 126-27. Karst notes that such norms work only of civility will reemerge. If not, however, then the entire project at issue in Greenawalt's book, the regulation of certain types of uncivil speech that cause great psychological harm, may be predicated on a hierarchical view of society that is now obsolete.
Among the few sustained arguments that Greenawalt does offer in Fighting Words is his definition of proscribable speech. Even this argument has difficulties, however. Throughout the book, Greenawalt attempts to distinguish insults and harassment from protected speech by characterizing the former as "situation-altering" expressions to which the reasons for having free speech, whatever they are, "hardly apply" (p. 6). Situation-altering expressions, according to Greenawalt, are those that commit the listener or the speaker, or both, to action, rather than "assert[] ... facts or values or express[] ... feeling" (p. 6). Thus, a threat or a bribe, or indeed any communication intended primarily to induce action rather than express ideas, is a "situationaltering expression" according to Greenawalt's scheme. Unfortunately, this scheme seems to be the functional equivalent of the old, discredited distinction between speech and action. 24 Many protected expressions (for example, "Let's go have lunch today") are attempts to induce action, or, as Greenawalt puts it, to change our social environments (p. 6). Although the line must be drawn, 2 Greenawalt has not succeeded in doing so.
While providing a helpful overview of the problem of offensive speech, Greenawalt does not ultimately resolve the questions he sets out to answer. It is still not clear at the end of Fighting Words that the benefits of regulation of offensive speech would outweigh the harms in the United States. What is clear is that the cowboys of free expression are running amok. 26 But in America today, as in Tombstone in 1881, the regulators may do more damage than good, destabilizing instead of stabilizing the community. It is not yet evident that regulation of offensive speech under our present system is something we, as a nation, really want.
-Bruce Boyden ("There can be no meaningful discussion about how to reconcile our commitment ... to free speech until we acknowledge that racist speech inflicts real harm and that this harm is far from trivial."); Matsuda, supra note 7, at 2336-40.
